RESOLUTION No. 

Create the City of Portland Sweatfree Procurement Policy to support safe and humane working conditions in the manufacture of goods and services.

WHEREAS, In November 1994 Council passed Resolution No. 35338 establishing the Sustainable City Principles that recognize the City’s responsibility to “promote a sustainable future that meets today's needs without compromising the ability of future generations to meet their needs;” and 

WHEREAS, Safe and humane working conditions are an integral part of a sustainable society; and

WHEREAS, The City spends over $60 million annually in public funds on goods and non-professional services;

WHEREAS, The City recognizes its ability as a market participant to support goods and services that do not utilize, or do not depend on, sweatshop working conditions that deprive humans of basic rights and dignity; 

WHEREAS, The prudent expenditure of public dollars requires that the City select responsible contractors;

WHEREAS, The City seeks to assure that the integrity of the procurement process is not undermined by contractors or subcontractors who engage in sweatshop practices.  Contractors who use Sweatshop Labor are able to underbid responsible contractors who pay fair wages and maintain humane work environments and conditions.  Such practices place responsible contractors at a competitive disadvantage, which may dissuade responsible contractors from participating in the City’s procurement processes;

WHEREAS, By adopting this resolution, the City does not intend to preclude the City or its contractors or subcontractors from doing business with any foreign country;

NOW, THEREFORE, BE IT RESOLVED: the City of Portland hereby creates the City’s Sweatfree Procurement Policy, attached hereto as Exhibit A.

BE IT FURTHER RESOLVED: This resolution is binding City policy.

BE IT FURTHER RESOLVED: This resolution shall be effective ninety days after it is adopted.

Adopted by Council:





GARY BLACKMER



Auditor of the City of Portland



By

Commissioner (Name)
Deputy

Prepared by: (Preparers Name)

(date prepared)

City of Portland Sweatfree Procurement Policy


Section I: Policy Statement

The City shall incorporate procurement practices that support contractors that do not maintain Sweatshop Labor working conditions, as further described in this policy.

Section II: Definitions

A. “Abusive Forms of Child Labor” shall mean the following: (1) work performed by a person under the age of 18 when the person does not voluntarily seek the work or the person is threatened by the person’s employer with physical, mental or emotional harm for nonperformance; (2) work performed by a person under the age of 18 in violation of any applicable law of the country or manufacture or assembly governing the minimum age of employment, compulsory education, or occupational health and safety; or (3) the use of a person under the age of 18 for illegal activities, including, but not limited to, the production or trafficking of illicit drugs or for prostitution.

B. “Contract” shall mean an agreement for goods, or service including the supply of goods, for an amount greater than $5,000 and having a term in excess of three months to be purchased or provided at the expense of the City or to be paid out of moneys deposited in the treasury or out of trust moneys under the control or collected by the City.  “Contract” shall also mean any amendment to a contract entered into after the effective date of this policy that causes the term of the contract to exceed three months. 

C. “Contractor” shall mean the person with whom the City executes a contract.

D. “Foreign Convict or Forced Labor” shall mean any form of labor used to produce or manufacture goods prohibited from importation into the United States under 19 U.S.C § 1307, which includes Abusive Forms of Child Labor and Slave Labor.

E. “Good” shall mean any good, including without limitation, any material, supply, or equipment.

F.  “Slave Labor” shall mean any form of slavery, sale, and trafficking of persons, debt bondage, indentured servitude, serfdom, or forced or compulsory labor.

G. “Subcontract” (to be defined according to scope of supply chain applicability) 

H. “Subcontractor” (to be defined according to scope of supply chain applicability)

I. “Sweatshop Labor” shall mean work performed by any Worker under terms and conditions that seriously or repeatedly violate laws of the jurisdiction within which the work is performed governing: (i) wages; (ii) employee benefits; (iii) health and safety, including without limitation exposure to hazardous toxic substances; (iv) labor, including without limitation collective bargaining rights; (v) environmental conditions; (vi) nondiscrimination, harassment or retaliation, including without limitation all laws prohibiting workplace and employment discrimination; (vii) freedom of association; or (viii) building or fire codes.  “Sweatshop Labor” also shall mean any work performed by any person contributing to the provision of Goods to the City under a Contract or Subcontract that constitutes Foreign Convict or Forced Labor, or Abusive Forms of Child Labor, or Slave Labor.

J. “Worker” shall mean any employee of a Contractor or Subcontractor who contributes to the provision of goods to the City under a Contract or Subcontract, including but not limited to, any manufacturing or assembling of the Goods.

Section III: Contractor Requirements - Prohibition of Sweatshop Conditions

Each Contractor and Subcontractor shall comply with each of the following requirements:

A. Legal Requirements. Each Contractor and Subcontractor, regarding any Worker, shall comply with all human and labor rights and labor standards imposed by treaty or law on the country in which the Goods are made or assembled, and shall not engage in Sweatshop Labor.

B. Minimum Wages. Each Contractor and Subcontractor shall pay at least the following minimum wages to Workers: (1) to Workers working in the United States a base hourly wage, to be set and adjusted annually by the City Auditor, to produce for 2,080 hours worked, an annual income equal to or greater than the US. Department of Health and Human Services most recent poverty guidelines for a family of three plus an additional 20 percent of the wage level paid including without limitation amounts paid as hourly wages or health benefits; and (2) for Workers working in countries other than the United States, a wage, to be set and adjusted annually by the City Auditor, that shall be comparable to the wage for domestic manufacturers established above, adjusted to reflect the country's level of economic development by using the World Bank's most recent Gross National Income per capita Purchasing Power Parity Index.

E. Overtime.  All Contractors and Subcontractors shall comply with the overtime laws and regulations applicable to their Workers.  All overtime hours shall be worked voluntarily.

G. Harassment and Abuse. No Contractor or Subcontractor shall subject any Worker to any physical, sexual, or other illegal harassment or abuse, including corporal punishment, illegal discrimination or retaliation for exercising his or her right to free speech and assembly or other rights protected under applicable labor or employment laws.

H. Reproductive Rights. No Contractor or Subcontractor shall require or compel any Worker to use contraceptives or take pregnancy tests.

K.  Freedom of Association.  Contractors and Subcontractors shall respect employees' rights to freedom of association and collective bargaining.  No Contractor or Subcontractor shall subject a Worker to harassment, intimidation or retaliation as a result of his or her efforts to freely associate or bargain collectively.  This subsection shall not apply to Contractors or Subcontractors subject to the National Labor Relations Act, 29 U.S.C. §§ 151 et seq. 

Section IV: Contractor Requirements – Reporting and Verification

A. Wage and Hour Records.  Each Contractor and Subcontractor shall maintain weekly certified payroll records for submission to the City Bureau of Purchases or other authorized agents of the City upon demand.  The Contractor shall be responsible for submitting the payroll records of its Subcontractors, although Subcontractors shall submit such records directly to the City upon request.  All certified payroll records shall be accompanied by a statement signed by the Contractor, or Subcontractor if requested by the City to submit the records, stating that the records are complete and correct.  Such records shall include the following for each Worker: (a) name and job classification; (b) a general description of the work the Worker performed each day and the rate of pay (including rates of contributions for, or costs assumed to provide fringe benefits); and (c) the daily and weekly number of hours worked, deductions made; and (d) and actual wages paid.

B. Payroll Records Retention.  Each Contractor and Subcontractor shall keep or cause to be kept for a period of not less than three years from the date of the expiration or termination of the term of the Contract, basic payroll and time records for each Worker, and copies of any tax records filed with a governmental entity during the term.

C. Contractor Identification and Locations of Facilities. Before commencing any work under the Contract, the Contractor shall provide the City a list of names and addresses of each Subcontractor to be utilized in the performance of the Contract, the amount to be paid to each, the Contractor’s and each Subcontractor’s applicable state tax identification number and the address of each manufacturing or other facility or operation of the Contractor and its Subcontractors for the performance of the Contract.  

D. Contractor Cooperation.  Each Contractor and Subcontractor shall cooperate fully with any investigation of the City, including without limitation any independent non-profit monitor or City employees authorized to assist in the implementation, administration or enforcement of this policy.  Such persons or entities shall, in the performance of their duties, have the right to engage in random inspections of any worksite where the Contract or any Subcontract is performed and have access to any Worker or any record required to be maintained in Section IV.

E. Responsibility of Compliance.  Each Contractor and Subcontractor shall be responsible for ensuring the Subcontractor’s compliance with this policy.

F. Written Assurance of Compliance. During each year of the term of a Contract, the City Bureau of Purchases or other designated agent of the City may request a written assurance from the Contractor and each of its Subcontractors that the Contractor or Subcontractor is in compliance with this policy.  The request may seek confirmation of compliance with some or all of the requirements of this policy, and may require the response to be submitted under penalty of perjury.  The Contractor or Subcontractor shall provide the written assurance within the time period specified by the City, which shall not be less than 14 calendar days from receipt of the request.

Section V: Administration and Enforcement by the City

A. Contract Language Requirement.  Each Contract shall include an agreement by the Contractor to comply with the requirements of this policy, and shall incorporate this policy by reference.  Contracts shall provide the following: (1) that in the event the City determines that any Contractor or Subcontractor has failed to comply with any provision of this policy or any regulations implementing this policy, the Contractor shall be liable for liquidated damages equal to the greater of $1,000 or 20% of the amount of the Goods provided in violation of this policy, as determined by the City; and (2) the City may deduct any liquidated damages owed by a Contractor from any monies owed the Contractor under the Contract or any other agreement that the Contractor has with the City.

B. Sweatfree Procurement Advisory Group.  The City shall establish a Sweatfree Procurement Advisory Group as set forth in Section VII.

C. Posting of Contractor Information. The City Bureau of Purchases shall post the names, addresses, and facility address information submitted from Contractors and Subcontractors as described in Section IV.C on its website before a Contractor or any of its Subcontractors may commence work under the Contract.  

D. Independent Monitor.  Unless the City is able to adequately monitor compliance with this policy using City personnel and regulatory procedures, the City shall, subject to available funding and procurement codes and regulations, enter into an agreement with an independent non-profit organization with expertise in monitoring and reporting on Sweatshop Labor for assistance in monitoring the compliance of Contractors.  

E. Violations of Compliance.   Any failure of a Contractor or Subcontractor to perform in accordance with this policy shall be a material breach of Contract.  In such an event, the City may take any or all of the following actions: 

i. Assess liquidated damages as provided for in the Contract.

ii. Terminate the Contract with 30 days notice.

iii. Withhold payments under the Contract until the Contractor or its Subcontractor is in full compliance with this policy.

iv. Require the Contractor or Subcontractor, at its expenses, to provide training and best practices guidelines to managers and employees at the facility or operation where the violation occurred to ensure future compliance.  

v. Any Contractor or Subcontractor shall provide City employees or agents of the City authorized to assist in the administration and enforcement of this policy immediate access to the facility or operation where the violation has occurred for an inspection of the facility or operation and records, and interviews of Workers.

vi. During the term of the Contract, but not more than once every 30 days, the City may require the Contractor or Subcontractor to provide a written summary of the steps taken to remedy the noncompliance and any difficulties encountered in curing the noncompliance.  The request may require the responses to be submitted under penalty of perjury.  The Contractor or Subcontractor shall provide the written summary within the time period specified by the City, which shall not be less than 14 calendar days from receipt of a request.

vii. Pursue any other remedies available to the City at law or in equity.

F. Working with Other Public Agencies.  The City should endeavor to establish working relationships with other public agencies working on non-Sweatshop Labor procurements.  This may include collaboration to the extent of entering into an agreement to share the cost burden of hiring independent monitors to ensure compliance of Contractors, subject to rules and regulations regarding intergovernmental agreements. 

Section VI: Policy Phase-In

During the first two full fiscal years of the City after the effective date of this policy, the City shall target for enforcement only Contracts for apparel, garments and corresponding accessories.  Agreements for other Goods shall be reviewed for enforcement in accordance with the procedure set forth in Section VII.

Section VII: Advisory Group

The City Bureau of Purchases will establish a Sweatfree Procurement Advisory Group.  The Advisory Group may be a subcommittee group of a larger City advisory group on procurement issues related to sustainability and/or labor relations.  

A. Composition of Advisory Group: The Sweatfree Procurement Advisory Group or Subcomittee shall consist of 3 members.  The members shall include:

i. One non-City staff member that is an advocate for workers’ rights who is knowledgeable and experienced with sweatshop working conditions and participates in national/international efforts regarding the elimination of sweatshop labor practices.  

ii. One City staff member familiar with public procurement rules and regulations and the City’s procurement activities.  This member will also be required to be familiar with City code and policies in general that have impacts on the City’s procurement procedures.

iii. One City or non-City staff member that has significant experience in finance, financial auditing, or accounting for public agencies.

B. Appointment of Advisory Group Members:  The City Director of the Bureau of Purchases shall appoint the 3 members of the Advisory Group based on (1) the advise of City elected officials and other Bureau Directors; and/or (2) if the Advisory Group is a subcommittee of a larger procurement advisory group, then members shall be appointed in accordance with the policy establishing that larger group.

C. Advisory Group Roles and Responsibilities.   The Advisory Group shall:

i. Evaluate the industries engaged in the manufacture and sale of goods to determine whether contracts for any goods, in addition to apparel and garments, should be targeted for enforcement.

ii. Evaluate the implementation, administration, and enforcement of this policy.

iii. Provide periodic reports to City Council on the implementation, administration and enforcement of this policy.  Reports should be submitted no less than once every two years.

D. Evaluating Other Commodities for Enforcement.  To determine wither a particular good shall be targeted for enforcement of the policy the Advisory Group shall consider and include, but not be limited to:

i. The amount the City has spent, and anticipates spending, for such good;

ii. Evidence of Sweatshop Labor or other conditions prohibited by this policy in the manufacturing, assemblage, or distribution of such good;

iii. Any financial impact that targeting the good for enforcement will have on the City.

E. Establishing Other Commodities for Enforcement.  The Advisory Committee shall submit its recommendation for other commodities for enforcement to the City Director of the Bureau of Purchases who may then submit the recommendation for approval by the City Council.

Section VIII: Exceptions

This policy shall not apply in the following circumstances:

A. When a Contact involves the expenditure of funds received by the City and the application of this policy would violate or be inconsistent with the terms or conditions of the applicable grant agreement, subvention or agreement or the instructions of an authorized representative of any such agency with respect to any such grant agreement, subvention, or agreement.

B. When it is determined, according to City Code 5.33.120 that the there is only one responsible contractor available to provide the Goods and that contractor is unable to comply with this policy; or the City department, commission, office or other City entity seeking to enter into the contract certifies in writing to the City Director of the Bureau of Purchases, and the Director finds that there are no qualified responsive bidders or proposers or prospective contractors that would comply with the requirements of this policy and the Contract is for Goods that are essential to the City or the public.

C. When the Contract is with a public entity.

D. When the acquisition of Goods is only incidental to the other purchases under the Contract.  The acquisitions of Goods shall be incidental if the amount paid by the City for the Goods is 10 percent or less than the total amount of the Contract.

E. When the Contract is an emergency procurement as defined in City Code 5.33.130 and the bureau or department recommending the Contract certifies in writing to the City Director of the Bureau of Purchases that no entity, which complies with the requirements of this policy, capable of responding to the emergency is immediately available.

Section IX: Preemption

This policy specifies a minimum level of compensation to be paid to Workers and shall not be construed to preempt or otherwise limit any other applicable law, regulation or requirement that requires a higher level of compensation.

Nothing in this policy shall be interpreted or applied so as to create any power or duty in conflict with any federal law.  Nothing in this policy shall be interpreted to preempt any law of a political subdivision of the City of Portland. 

Section X: Severability

If any part or provision of this policy, or the application of this policy to any person or circumstance, is held invalid, the remainder of this policy, including the application of such part or provisions to other persons or circumstances, shall not be affected by such holding and shall continue in full force and effect.  To this end, the provisions of this policy are severable.

APPENDIX A
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